STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ROBERT J. BOPP, JR.,
Petitioner,
Case No. 05-3341

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this
case before Daniel M Kilbride, Admnistrative Law Judge of the
Di vision of Adm nistrative Hearings, on Novenber 8, 2005, in
Ol ando, Florida

APPEARANCES

For Petitioner: Robert J. Bopp, Jr., pro se
1534 Jaguar Circle
Apopka, Florida 32712

For Respondent: R Terry Butler, Esquire
Angel i que Knox, Qualified Representative
Departnment of Financial Services
200 East Gaines Street
Room 612 Larson Buil di ng
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

Whet her Petitioner, Robert J. Bopp, Jr.'s, application for

licensure as a resident independent all l|ines insurance adjuster



shoul d be approved or denied by Respondent, Departnent of
Fi nanci al Servi ces.

PRELI M NARY STATEMENT

On or about May 18, 2005, Robert J. Bopp, Jr. (Petitioner),
filed an application with the Departnent of Financial Services
(Respondent) seeking licensure as a resident independent al
I ines insurance adjuster, Code 05-20. By letter dated
August 18, 2005, Respondent advised Petitioner that his
application was denied. Petitioner tinely requested a fornal
hearing, and this cause was thereafter transferred to the
Division of Administrative Hearings on Septenber 14, 2005, to
conduct an evidentiary proceeding. The hearing was schedul ed
and di scovery ensued.

At the formal hearing, Petitioner testified on his own
behal f, called one witness to testify, and subm tted one exhi bit
into evidence w thout objection. Respondent offered no direct
testinony and offered four exhibits into evidence w thout
obj ection. Respondent's Exhibits: 1) Certified copy of
application for licensure submtted by Petitioner; 2) Certified
copy of Notice of Denial issued August 18, 2005; 3) Conposite
Exhibit of Petitioner's crimnal court records; 4) Certified
copy of two letters submtted to Respondent by Petitioner.

Respondent al so cross-exanm ned Petitioner and his w tness



The Transcript of the hearing was filed on Decenber 2,
2005. Respondent tinely filed its Proposed Recommended Order on
Decenber 15, 2005. Petitioner submtted a |etter dated
Novenber 21, 2005, as his post-hearing submttal.

FI NDI NGS OF FACT

1. Respondent is the state agency responsible for the
licensure of insurance agents in the State of Florida pursuant
to Chapter 626, Florida Statutes (2005)."
2. On May 18, 2005, Petitioner filed an on-line
application with Respondent seeking |icensure as a resident
i ndependent all |ines insurance adjuster. Petitioner had
recently conpleted all prerequisites for an adjuster's |icense.
3. The on-line application form filled out by Petitioner,
i ncluded the follow ng screeni ng question:
Have you ever been convicted, found guilty,
or pled guilty or nolo contendere (no
contest) to a felony or crine punishable by
i nprisonnent of one (1) year or nore under
the laws of any nunicipality, county, state,
territory or country, whether or not
adj udi cation was withheld or judgnent of
convi ction was entered?

Petitioner answered in the negative.

4. The crimnal history records obtained by Respondent
during the application review process reveal ed that on or about

March 29, 1994, Petitioner was charged, via Information, with

"Fraudul ently Making Application for a Florida Driver's License



or ldentification Card," a third-degree felony, in violation of
Subsection 322.212(5), Florida Statutes (1993), in the Crcuit

Court of the Fifth Judicial Circuit of the State of Florida in
and for Lake County, Florida, Case No. 94-362-CFA- DS.

5. On or about May 31, 1994, Petitioner pled guilty to the
charge, as set forth in the Information. Subsequently, a
j udgnent was entered placing Petitioner on probation for a
period of 30 nonths supervised by the Departnent of Corrections,
ordering Petitioner to perform50 hours of Conmunity Service,
pay $250 in court costs, as well as $250 into the Fine and
Forfeiture Fund of Lake County, and w thhol di ng adj udi cation of
guilt. Petitioner successfully conpleted probation, which was
t hen term nated.

6. The crimnal charges in question arose when Petitioner,
then age 25, supplied a friend, Patrick C. Ruddell, then age 20,
with Petitioner's Social Security card and Birth Certificate for
t he purpose of obtaining a false identification card for Ruddel
to enabl e Ruddell to gain access to bars.

7. In explaining his "No" response to the crimnal history
question on his license application, Petitioner asserts that he
i nadvertently provided a negative response because he had to
submt the on-line application approximately eight tines because
of a problemw th the programm ng and/or transm ssion. In

addition, he testified that he had not realized that the charge



was a felony, but assunmed that it was a m sdeneanor. At the
time, he did not realize the seriousness of the charge
Petitioner also testified that at the tine he was signing up for
the adjustor's course, he asked the instructor whether his prior
convi ction would prevent himfromobtaining a |icense and was
informed that it would not. He relied on that statenent and
conpl eted the course.

8. Petitioner and his witness testified that he is of good
noral character, is fit, and can be trusted to hold this
license. He has learned fromhis mstake. No additiona
crimnal charges have been filed against Petitioner.

9. Petitioner has failed to neet his burden to denonstrate
that he is fit and trustworthy to engage in the busi ness of
i nsur ance.

CONCLUSI ONS OF LAW

10. The Division of Administrative Hearings has
jurisdiction over the parties hereto and the subject matter
t hereof , pursuant to Section 120.569 and Subsection 120.57(1),
Fl ori da Stat utes.

11. As the applicant, Petitioner bears the ultinmte burden

of proving entitlenent to a |license. Florida Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778 (Fla. 1st DCA

1981). Furthernore, Petitioner bears this burden at each and

every step of the licensure proceedings. Departnent of Banking




and Fi nance v. Gsborne Stern & Co., 670 So. 2d 932 (Fla. 1996).

Petitioner nust show that he neets all of the relevant statutory
criteria in order to satisfy this burden.

12. In its Notice of Denial, Respondent alleged that
various Florida Statutes were applicable to Petitioner's
application for licensure, specifically Petitioner's crimnal
hi story and his failure to disclose the sane.

13. Section 626.611, Florida Statutes, states, in
pertinent part:

The departnent shall deny an application
for . . . license . . . of any applicant,
if it finds that as to the applicant,
any one or nore of the foll ow ng
appl i cabl e grounds exi st:

(1) Lack of one or nore of the
qualifications for the license or
appoi ntnent as specified in this code.

(2) Material msstatenent,
m srepresentation, or fraud in obtaining the
| icense or appointnent or in attenpting to
obtain the |license or appointnent.

* * *

(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the business of
i nsur ance.

(14) Having been found guilty of or
havi ng pl eaded guilty or nolo contendere to
a felony or a crime punishabl e by
i mprisonnent of 1 year or nore under the | aw
of the United States of Anerica or of any
state thereof or under the |aw of any other



country which involves noral turpitude,
W t hout regard to whether a judgnent of
conviction has been entered by the court
having jurisdiction of such cases.
14. Section 626.621, Florida Statutes, states, in
pertinent part:

The departnent may, in its discretion,

deny an application for . . . the license
: of any applicant . . . if it finds
that as to the applicant, |icensee, or

appoi ntee any one or nore of the follow ng
appl i cabl e grounds exi st under circunstances
for which such denial . . . is not nandatory
under s. 626.611:

(8) Having been found guilty of or having
pl eaded guilty or nolo contendere to a
felony or a crime punishable by inprisonnment
of 1 year or nore under the |aw of the
United States of Anerica or of any state
t hereof or under the | aw of any other
country, without regard to whether a
j udgnment of conviction has been entered by
the court having jurisdiction of such cases.

15. Pursuant to Subsections 626.611(14) and 626.821(8),
Florida Statutes, an applicant's crimnal history is relevant to
Respondent' s deci sion regarding the licensure of an applicant.

16. Florida Adm nistrative Code Rule 69B- 211.042(2) nakes
clear an applicant's duty with regard to disclosure of crimna
hi story records, stating:

Every applicant shall disclose in witing to
the Departnent the applicant’s entire | aw
enforcenment record on every application for

licensure, as required therein, whether for
initial, additional, or reinstatenent of



licensure. This duty shall apply even
t hough the material was disclosed to the
Departnent on a previous application
submtted by the applicant.
17. Petitioner's answer to the crimnal history question
on his application for licensure was fal se. Petitioner nust
prove that he did not have know edge that his answer to the

crimnal history question was not true and that his untrue

answer was unintentional. Mnch v. Departnent of Professiona

Regul ati on, 592 So. 2d 1136 (Fla. 1st DCA 1992). Petitioner has

acknow edged that his answer to the crimnal history question
was not true. Additionally, Petitioner has asserted that,
because the internet application did not go through, he had to
re-do it eight times before it finally went through. 1In
resubmtting it each tinme, he did not change his answer to the
question, although he reviewed it each tine.

18. The testinony produced at the hearing calls
Petitioner's assertion that the om ssion was unintentional into
guestion. By conpleting the application from beginning to end
approximately eight tines, Petitioner was very famliar with the
contents of the application and the questions therein.
Additional ly, Petitioner had enough know edge of his crimnal
history to inquire once, prior to purchasing the pre-1Ilicensing
course, and a second inquiry being that of the instructor of the

pre-licensing course as to whether there would be a denial of



the license Petitioner sought. Further, knowi ng his crimnal
history and its potentially negative inpact on his application,
he made no inquiry with the circuit court as to the nature of

t he charge (whether it was a felony or m sdeneanor) before
answering the question and submtting the application.
Furthernore, there were no other discrepancies with Petitioner's
appl i cation which was submtted to Respondent, notw thstandi ng
Petitioner's assertions.

19. His application failed to disclose that he had
commtted a felony. In providing a false answer to the crim nal
hi story question, Petitioner nmade a "material m sstatenent,

m srepresentation, or fraud in . . . [his] attenpt to obtain the
i cense or appointnment” and denonstrated a "lack of fitness or
trustworthi ness to engage in the business of insurance.”

8§ 626.611(2) and (7), Fla. Stat.

20. Subsection 626.207(1), Florida Statutes, states, in

pertinent part:
(1) The departnent shall adopt rules
establishing specific waiting periods for
applicants to becone eligible for licensure
following denial . . . The waiting periods
may be adjusted based on aggravati ng and
mtigating factors established by rule and
consistent with this purpose.

21. Respondent has pronul gated a rul e providing guidelines

and waiting periods for individuals with crimnal histories and

for determning fitness and trustworthiness for |icensure.



Fl ori da Adm nistrative Code Rul e 69B 211.404, et seq., becane

effective Cctober 17, 2002, which was before Petitioner filed

his application and before the Notice of Denial was issued by

Respondent. This rule is applicable to the present case.

22.

states:

23.

states:

24.

st at es:

Florida Adm nistrative Code Rule 69B-211.041(11)

(11) "Trigger Date" is the date on which an
applicant was found guilty, or pled guilty,
or pled nolo contendere to a crine; or,
where that date is not ascertainable, the
date of the charges or indictnent.

Fl orida Adm nistrative Code Rule 69B 211.042(3)(a)

(3) Policy Specifically Concerning Effect
of Crimnal Records.

(a) The Departnent interprets Sections
626.611(14) and 626.621(8), Florida
St atutes, which subsections relate to
crimnal records, as applying to license
application proceedings. The Departnent
interprets those statutes as not limting
consideration of crimnal records to those
crinmes of a business-related nature or
committed in a business context. More
specifically, it is the Departnment’s
interpretation that these statutes include
crimes conmtted in a non-business setting,
and that such crines are not necessarily
regarded as less serious in the |license
application context than are crines rel ated
to business or commtted in a business
cont ext .

Florida Adm nistrative Code Rule 69B- 211.042(4)(a)

10



(4) Effect of Failure to Fully Disclose
Law Enf orcenent Record on Application

(a) The Departnent finds that all matters
that are part of an applicant’s | aw
enforcenment record are material el enments of
the application, and finds that the om ssion
of any part of the |aw enforcenent record
required to be disclosed on the application
is a material msrepresentation or materia
m sstatement in and of itself. The
applicant shall have violated Section
626.611(2) or 626.621(1), Florida Statutes,
if the applicant fails to provide the
Departnment with the docunentation required
by this rule.

25. Florida Adm nistrative Code Rule 69B-211.042(4) (b)1.

and 4.a. states:

(4) Effect of Failure to Fully Disclose
Law Enforcenent Record on Application

* * *

(b)1. If an applicant fails to fully and
properly disclose the existence of |aw
enforcenment records, as required by the
application, the application will be denied
and a waiting period will be inposed before
the applicant may reapply for any license.

* * *

4. Waiting periods shall be calculated as
fol | ows:

a. Class Aor Becrime omtted, where the
trigger date was nore than 10 years before
time of application, add 1 year. |If the
trigger date was 10 years prior, or |ess
than 10 years prior, to the tinme of
application, add 2 years.

11



26. Florida Adm nistrative Code Rule 69B- 211.042(8)(a)
states:
(8 Required Waiting Periods for a Single
Felony Crine. The Departnent finds it
necessary for an applicant whose | aw
enforcenment record includes a single felony
crime to wait the tine period specified
bel ow (subject to the mtigating factors set
forth el sewhere in this rule) before
licensure. Al waiting periods run fromthe
trigger date.
(a) Cdass ACinme. The applicant wll
not be granted licensure until 15 years have
passed since the trigger date.
27. On or about May 31, 1994, Petitioner pled guilty to
the felony charge of "Fraudul ently Mking Application for a
Florida Driver's License or ldentification Card." Respondent
has the duty of protecting the public of the State of Florida.
Therefore, it is Respondent's duty to inquire as to the crim nal
history of |icense applicants. Additionally, Respondent is
required by law to have rules that require an applicant to wait

for a period of tinme prior to becomng |icensed if that

applicant has a felonious crimnal record. See generally

Chapter 626, Fla. Stat., and Fla. Adm n. Code Chap. 69B.

28. Wile the rules do not provide for Petitioner's
specific felony, it is analogous to the crine of Fraud. (See
Florida Adm nistrative Code Rule 69B-211.042(7)(d)), which
provi des that when a particular crime is not expressly listed in

the rule, Respondent is to anal ogize the crinme to the nost

12



simlar crime listed.) Pursuant to Subsection 322.212(5),
Florida Statutes, "[i]t is unlawful for any person to use a
false or fictitious nanme in any application for a driver's
license or identification card or knowingly to make a fal se
statenent, know ngly conceal a material fact, or otherw se
commit a fraud in any such application.”

29. Here, Petitioner supplied Ruddell wth Petitioner's
Social Security card and Birth Certificate for the purpose of
obtaining a false identification card for Ruddell to enable
Ruddel | to gain access to bars.

30. Respondent defines fraud as a "Class A" crine,
pursuant to Florida Adm nistrative Code Rule 69B-211.042(21).
Based upon his crimnal record and the failure to disclose it,
Petitioner is subject to a 16-year waiting period fromhis
trigger date, less any mtigation, to have comenced on May 31,
1994, before Petitioner may be eligible for licensure. See
generally Fla. Admn. Code R 69B-211.042(4) and (8).

Therefore, absent any mtigating or further aggravating factors,
Petitioner would be eligible for licensure on May 31, 2010.

31. Petitioner filed one exhibit and called one w tness as
evidence to consider mtigation of Petitioner's waiting period.
Pursuant to Florida Adm nistrative Code Rule 69B-211.042(10) (b),
the burden is on Petitioner to prove mtigating circunstances.

Character argunments alone are insufficient to neet the burden to

13



prove mtigating circunstances. None of the information in
Petitioner's exhibit or the testinony provided by Janet Garnont,
Petitioner's witness, serves as any effective mtigation. The
16-year waiting period should stand.

RECOMVENDATI ON

Based on the foregoing Findings of Facts and Concl usi ons of
Law, it is

RECOMVENDED that a final ordered be entered: 1) finding
Petitioner has not net his burden to prove entitlenent to a
|icense; 2) denying the application for |icensure of Petitioner
as a resident independent all lines insurance adjuster (Code
05-20); and 3) finding that the 16-year waiting period from
Petitioner's trigger date should not be reduced.

DONE AND ENTERED this 9th day of January, 2006, in

Tal | ahassee, Leon County, Flori da.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 9th day of January, 2006.
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ENDNOTE

Y Unl ess ot herwi se indicated, all citations are to Florida

Statutes (2005).

COPI ES FURNI SHED.

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miiiz, CGeneral Counse
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Robert J. Bopp, Jr.
1534 Jaguar Circle
Apopka, Florida 32712

Angel i que Knox, Qualified Representative
Departnment of Financial Services

200 East Gaines Street

Room 612, Larson Buil ding

Tal | ahassee, Florida 32399-0333

R Terry Butler, Esquire

Depart ment of Financial Services
200 East Gaines Street

Room 612, Larson Buil di ng

Tal | ahassee, Florida 32399

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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